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PREFACE

It was with heavy heart thar I heard that Al Julien passed away on January
0, 1589. Fortunately, more of his polished pearls of passion and logic in
powerful perorations were preserved in the last supplement. It is an honor
to pick up the baton, and add sorme of my own sumumations to continue
Alfred S. Julien’s masterpiece.

The Nichol summation (§§ 5.31-5.55) involves a suit against'a helicopter
manufacturer and the pilot, for the crash of the helicopter for defective
product and negligence. The summation deals with the battle of experts and
the issue of adequate warnings. Some unique damage issues, such as loss of
an elected position due to plaintiff's injuries, are discussed. _

- The summation in Shariari (chapter 7A) concerns an Iranian student
charged with murder, attempted murder, first degree assault, and other
‘ctiminal charges. The shootings took place six days after the Iranian seizure
of American hostages in Tehran. The defendant shot a 15-year-old honor
student and two other young men 10 seconds after they bombarded his door
with baseball bats and threw a beer bottle through his window. The case was
tried while U.S. hostages were still incustody. The summation specifically
deals with the issues of prejudice, the unpopular client, self defense, defense
of others, and prevention of an apparently deadly felony. -

The Whitlock summation (§§ 10A.14-10A33) involves a 20-year-old
university student who suffered injuries resulting in quadriplegia while
jumping on a defective trampoline. The issue was whether or not the
university was negligent in not supervising a trampeline in a recreational
setting. The failure to supervise or control 2 dangerously defective product,
testimony of experts in catastrophic injuries, and damages ensuing from this
devastating type of injury are argued extensively. P
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PRODUCT LIABILITY

saved her by a simple announcement, by a ‘Dear Doctor’ letter, by
an ad, by a commercial then. Nothing, They preferred to keep their
secret but they robbed her of every chance to keep her own.:

Mr. Foreman, | can't say to you and these people here, come
together again, you haven't done enough. Can't say it. it is today
you arrive at your decision and that's all.

it isn't just for what has happened to her so far. She is what now,
33, | think-what is she now?-38. So she has a life expectancy
which his Honor is going to tell you about, and it is more than thirty
years. He wili tell you about it. You have to have the presence of
mind, the intuitive ability to cast forward in your mind and see what
this does to a young woman unmarried who must expose herself to
gvery marriageable man she ever meets, can't defraud them, what
can you do, what can you say? How many men would be willing? |
don’t know. You don't know. But you know there won't be many
who would. You have to-transiate this once and for all into an
amount of money. There is no other way that the law has devised for
you to do it, no other way you can do it

He [defense counsel] hasn't suggested anythmg that Robins
thinks should be paid in this case. | suggest to you it is worth she
should be paid, the sum of $3 million.

‘| hope we meet some other time under more pleasant circum-

stances.

The jury commenced deliberations at 3:40 p.m. Five hours later they
returned a unanimous verdict against A.H. Robins for $1,450,000.

i
--

§ 5.31 The Nichﬁl Summation - Generally (New) -

The following case illustrates a defendant manufacturer’s failure to warn its
users of a defect in its product when the risk of serious injury or death was
extremely high. The defendant, Bell Textron, is a multinational corporation
that owned Bell Helicopter, which, at the time, manufactured approximately
72 percent of the helicopters sold in this couatry for both civilian and
military .use. After United States Army pilots experienced a high rate of
helicopter crashes, in OH58s, the military counterpart of the 206B at issue
here, Bell conducted a series of tests, for which the Army paid $5 million, in
order to determine the cause of the crashes. Bell found that under certain
wind, speed, and atmospheric conditions, the helicopter would go into an
unanticipated right-hand spin, or yaw, and crash. This phenomenon was
ultimately labeled a L.T.E. {loss of tail rotor effectiveness). The Army
instructed its pilots about the danger and how to pull out of the spin. Civilian
pilots, however, received no similar instruction. Instead, Bell mailed a safety
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§ 532 ELEVATING JURY

notice in 1983 to the 8,000 owners of the civilian model helicopters,
informing them of the danger. The FAA muiled another notice to owners in
1984. Bell did not inform the approximately 22,000 remaining civilian pilots
of the danger, nor did it put any warning in “the bible,” the flight manual
kept with the helicopter.

Defendant Spano became a helicopter pilot in 1984 and bought a Bell
helicopter from Gates Co. He received no notice of the L.T.E. from Gates,
nor was there any notice in the manual. At the time of his crash, Spano had
appreximately 170 hours of flight experience. Most crashes involved pilots
with less than 300 hours of experience.

Plaintiff Nichol, a county commissioner in Adams County, Colorado, was a
passenger in the Bell helicopter owned and piloted by Spano when it went
into an unanticipated right-hand spin and crashed. He was seriously and
permanently injured. He could work up to only 50 percent of his previous
capacity and lost a subsequent election because he was unable to campaign.
The jury found for the plaintiff in the amount of $1,350,000.

§ 532 -Elevating the Jury (New)

MR. GERASH: Ladies and gentlemen of the jury, Mr. Nichol, Mrs.
Nichol, family, it's my pleasure to address you in what we call
clasing argument or closing statement. We hope you will share with
us perhaps some insights that we gathered by evaluating witnesses,
by taking notes, or pointing out certain common sense and logic
that you are all endowed with. The genius of our system is that you
come from all walks of life. That Mr. Nichol has a fair cross section of
his peers regardless of social standing, race, reiigion, station in life.
in qther words, we have an American mix and people have said,
“Well, why don’t we just get experts in here and let them decide the
case? They know better.”” That's not true. Because collectively,
when you add your years up, you have over 500 years of experience
in all walks of life and little insights in this trip that we go through, this
bittersweet trip we call life. -
And [ think it's fitting to our system that no matter how powerfui the
executive gets, no matter how strong judges get, only the jury can
decide liberty and life, and in civil cases money, as to who is or is
- not responsible. So what we say here when you hear my voice and
my brother’s bellowing voice, what we say is nothing. What you do
is everything. And that's the awesome power that you have and it
should be that way.

Ln
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PRODUCT LIABILITY

. - §533 -Joint Defendants (New)

Joint defendants naturally complicate the issues and must be handled on a
- case-by-case basis. Compare the approach to joint defendants here with
} §§ 4.13, 10A4, 11.2, and 11.8.

On opening statement | told you this case was-perhaps could be
entitled with a moniker or saying that Spano didn’t know and Bell
didn't tell. But there have been some amendments since the
testimony has unfolded in this case, and it's that Bell knew and
Spano didn't know, and Bell didn't tell. And as a result, an innocent

- passenger was seriously injured and has affected his life not only
physically but mentally. And we didn't need a psychiatrist to come in
here to tell you how it has affected him. | think the stress. and the
rumination of the case and his virtual useless function now, after
being a productive human being, has rendered him with a lot of
problems. And maybe you can help him with your verdict to get the
appropriate help.

- : | § 5.34 ~Expert Testimony (New)

How to emphasize your expert’s superiority varies with his credentials, Of
course, every argument can be reversed to attack your opponent’s experts.
See §§ 4.23, 4.44, and 4.79, e -
My cocounsel ‘and ! produced to 'you not only the most theoretical
expert in the fleld, Rrofessor Kennedy,- who has been at the
University of Coloradd, this state, not Texas, or not an associate.
degree with maybe aeronautical engineer at the University of New
Mexico, but a professor who has lectured in Boston, New York;
California, who was elected the best professor, whose work, as he's
testified, deals in fluid dynamics, and he knows the movement. He-
. showed you the vortex diagram and explained it. RS
s ’ We called before you Jug Hill, who had 14,000 hours in

i helicopter and right now works in those Texas platforms and was
with Channel 9 for seven years. Mr. Peelgrane from Australia;
although called by Mr. Eyler, had also at least 8,000 hours in a
helicopter. We called Mr. Hanson, they called Mr. Hanson, we called
Mr. Hoffman, also a pilot with hands-on experience, with hundreds
and hundreds of hours. And they told you several things. They told
you that it should have been in the manual. They told you that the
two efforts that Bell made, just two mailings, one mailing by thern
and one mailing by an agency, was a one-shot deal and they never
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§ 536 DEFENDANTS CREDIBILITY

received either the Operations Safety Notice or the letter that was
sent out in July the next year. And they were registered pilots.

* § 5.35 —Manufacturer’s Responsibility (New)

This issue arises in every product liability case, but its presentarion needs to
be specific to the product. See also § 3.8.

Bell dominated the field, and they say it, “Beil Helicopter, on a civil
level, dominates 72 to 78 percent of the field.” They told you that
their largest consumer, the United States Army, that we support with
our tax dolilars, were having young pilots fall from the sky, and those
21 or more, 23 cases, not only resulted in injury, death, and
destruction of vehicles, but none of the near misses were docu-
mented. Where they came out of it and didn't crash, but had this
same right-hand turn, this same uncontrolled right spin, this same
loss of tail rotor effectiveness.

So the Army signals an emergency. This is critical. “We're losing
our skilled pilots. Please do something.” And the Army began a
study. They began a study themselves, and they came up with a
solution which is ane of the tapes, "“"How Not to Crash by the Book."
You saw that first. We showed it to you. And then they said, “Well,
why are we deoing this? Why not the manufacturer who gave us this _—
plane? They made it. They have test pilots. Don’t they have a ot
responsibility?” So they went to Bell and Bell said, “Yeah, we'll do it o
for a price.” And they conducted their experiments for a price, and
you heard those three people, actually two, it was the test pllot and
Mr. Wood and that other fellow. . - i

T § 5.36 =~ Defendant’s Credibility (New)

This-can be dangerous but, well done, an attack on credibility is quite
o - persuaswe For another example, see § 5.19. -

| think you, as jurors, when you read the credibility instruction to
evaluate a feel and commaon sense of these individuals, they remind
me of three Bells. Or sometimes they come in, usually out of China,
and they are made out of soapstone, and they say, “See no evi,
hear no evil, say no evil.” And they are solid like a block because,
nurnber one, they were all employed by Bell and they said nothing
evil about Bell; however, they said evil about all the other pilots,
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PRODUCT LIABILITY

about the Army, how stupid the Army was, and also M. Spano and
any other pilot who gets into this terrible uncontrolled situation.

And their answer is, “Well, it's a phenomenon not uniqua to Bell,”
although when you read the National Transportation Safety Board,
they say this happens in the Bell planes more than any other plans.
You will read it in there. If you didn't have a chance. We cidn't want
1o waste your time. You will read the ietter from the Board to the FAA
pleading with them to put it in the manual.

§ 5.37 —Failure to Warn (New)

This 1ssue is also covered in §§ 5.12, 523, and 11.16.

They do the study. And by the way, no other pilots were called by
Bell who testified that they got notice. in fact, no pilots were called
by Bell other than their own company people. Test pilots. They
didn't call any pilot to say that they got notice, the two one-shot
letters, one through the FAA and one through their own letter in '84.
'83 and '84. Mind you, they dont camgpaign to put it in the manual.
Put what in the manual? A startling discovery that first they say
existed by laws of nature. But so percaptive in observing how the
Bell helicopter functions, they come up with a way to apprise the
pifots to anticipate within two seconds of thz problem and then how
to solve the problem if they can react within a quick manner either
high up or at sea Jevel or at low level, in ground effect, out of ground
effect, wherever. : :

But what did they do for'_the civilian fleet? They did nothing except
send one letter in '84. Remember the FAA sent one letter in "83. It
woulid cost tnerm something to send out tapes to all the pilots. It
would cost them nothing-the Army paid for it, civilian pecple don't
pay for it. There are 8,000 heliccpters out there, but 30,000 pilots. So
if they sent it to the owners, the majerity, overwhelming migjority,
don't get these notices. In Tact, the skilled pilots who testified here
who had 11,000, 15,000, 8,000 hours, they never got any of the
notices. And it wasn't in the manual. it wasn't in the Bible. These
pearls of wisdom that save lives was not in the Bibie, and thay come
back and say, “Well, the FAA said they don't want to put it in the
manual.” Thal's not true.

In [defendant’s exgert's] testimony, you will see that the National
Transportation Safety Board was plaading. And then you will see
I[defendant’s expert] say "Well, the reason maybe we wor't put it in
the manual is, why singie out Bell because Beali's research says it's a
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§ 539 CREDIBILITY REVISITED

phenomenon of ail helicopters.” They forgot to say that they
dominate the field with 70 percent.

But for whatever reason, you will see that [defendant’s expert]
says they can put it in the non-FAA-approved portion because it's
their craft and it's their manual, and you will see that they refused to
do that. In fact, he testified contrary to their own withess that they
never, never, asked that it be in the manual. Even in the FAA-
approved manual. Although the Safety Board wanted it in.

§ 538 —Failure to Test (New)

The failure to test also includes failure tc pass on test results, which is

intertwined with failure to warn. See § 524
So profound were Bell's test results that their names are enshrined
in the Smithsonian Institute for helicopter advancement. And what
did the test pilot say? “We saved lives.” Wha saved lives? The Army
immediately made a film called “L.T.E. Wnat Is it?,” which incorpo-
rated the findings of Wood and Bloom and the rest of the crew. We
paid for it. You and 1 all paid for it. What did they do? We know what
the Army did. Within two weeks or & week, | think, it was in the F1
part of the manual, the Army manual for the military helicopter,
which, by theway, is the same as the civilian helicopter. Although
'you remember when Mr. Fox got on the stand he said, “apples and
‘oranges,” but when Mr. Bloom ran the experiments, the experi-
ments were done in the military model and they wrote the two letters
an the civilian model. So it wasn't apples and oranges;’

§ 539 —Defendant’s Credibility Revisited (New)

But they are so unified in testifying like a salid block that no evil can
be said to Béll, only everyone else. The Army is stupid, the pilots are
stupid. Why s it that the Army put it in the manual, the Army put it in
a video tape? By the way, ance it's made, it only costs $10. And by
the way, you know what's something? No video tapes were made of
Mr. Bloom's experiments. Think about that. You remember he said
he almost crashed. Here's a skilled pilot; he was trying to replicate
the things that happened to young pilots and pilots in service, and
they never showed you any of their results ~they showed you the
wind tunne!, but they never showed you the test flight at all, did
they? Well, it was shown to the Army and the Army paid for it. And
you know?how much they paid for it.
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